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Joeseph Doerr discusses the second phase of the ELD mandate. Are you ready?

Phase 2 coming at you

THE AUTHOR
With a background in 
FMCSA Performance 
Standards management  
and OSHA crane 
regulations, Joe Doerr 

is the Specialized Transportation Program 
Manager for NBIS.

D ecember 18, 2017 is basically 
here, escorting us into the 
second phase of one of the 

most heavily debated regulations in 
modern history. Okay, that may be a bit of 
an exaggeration. But the ELD (electronic 
logging device) Mandate is certainly one 
of the most talked about directives of 
the last few years, especially within the 
trucking sector. 

Between rumors of implementation date 
extensions by Congress and lawsuits from 
groups like the OOIDA (Owner-Operator 
Independent Drivers Association), 2017 
has turned out to be a fairly confusing 
year for trucking companies. And since 
none of these last-minute efforts have 
come to fruition, many companies 
are now scrambling on eleventh-hour 
decisions for implementation. 

So with all this marketplace 
confusion right before the phase two 
implementation date, I thought I’d outline 
some of most important sections of the 
ELD Mandate for those of you who might 
find yourselves in a dead panic. 

Key requirements 
As you probably know by now, the ELD 
Mandate requires ELD use by commercial 
drivers who are obligated to prepare 
hours-of-service (HOS) and records 
of duty status (RODS). It establishes 
what supporting documents drivers 
and carriers are required to keep, sets 
ELD performance and design standards, 
and requires ELDs to be certified and 
registered with the Federal Motor Carrier 
Safety Administration (FMCSA). It also 
expressly prohibits the harassment of 
drivers based on ELD data or connected 
technology (such as fleet-management 
systems). Additionally, the rule provides 
recourse for drivers who believe they 
have been harassed. 

Is anyone exempted?  
The ELD Mandate applies to most motor 
carriers and drivers who are currently 
required to maintain records of duty 
status (RODS) per Part 395, 49 CFR 
395.8(a). But while many drivers are 
indeed required to implement ELDs, 
there are some drivers who are exempt: 
driver’s using the Short-Haul Exemption 
(100-air mile radius); drivers who use 
paper RODS for not more than eight 
days out of every 30-day period; drivers 
of vehicles manufactured before the year 
2000; drivers who are required to keep 
RODS not more than eight days within 
any 30-day period; and drivers who 
conduct drive-away/tow-away operations 
where the vehicle being driven is the 
commodity being delivered, or the vehicle 
being transported is a motor home or 
a recreation vehicle trailer with one or 
more sets of wheels on the surface of the 
roadway. 

But here’s perhaps one of the most 
important distinctions to note. The ELD 
Mandate applies to cranes that travel on 
public highways. There has been much 
debate over how mobile equipment is 
regulated under the FMCSA, but they’ve 
now clarified their definition in question 
9 of their interpretations, where they say, 
among other things, this: “The definition 
of commercial motor vehicle (CMV) 
encompasses mobile cranes…mobile 
cranes are readily capable of traveling 
at highway speeds, over extended 
distances, and in the mixed traffic of 
public highways.” Regardless of how you 
feel about cranes being labeled CMVs, 
according to FMCSA they are.  

What about 
documentation? 
The documentation piece of phase two 
is pretty straight forward: there are 
some items you need to have with you 
in the truck and some items you need 
to keep filed in the office. Beginning 
on December 18, 2017, a driver using 
an ELD must have an ELD information 
packet on board the commercial motor 
vehicle (CMV), and it must contain the 
following items:
n  A user’s manual for the driver 

describing how to operate the ELD 

n  An instruction sheet describing the 
data transfer mechanisms supported by 
the ELD and step-by-step instructions 
to produce and transfer the driver’s 
HOS records to an authorized safety 
official

n  An instruction sheet for the driver 
describing ELD malfunction reporting 
requirements and recordkeeping 
procedures during ELD malfunctions

n  A supply of blank driver’s RODS 
graph-grids sufficient to record the 
driver’s duty status and other related 
information for a minimum of eight 
days 

The items that you need to keep filed 
at the office include: bills of lading, 
itineraries, schedules, or equivalent 
documents that indicate the origin and 
destination of each trip; dispatch records, 
trip records, or equivalent documents; 
expense receipts related to any on-duty 
not-driving time; electronic mobile 
communication records, reflecting 
communications transmitted through a 
fleet-management system; and payroll 
records, settlement sheets, or equivalent 
documents that indicate what and how a 
driver was paid. 

You should also note that if a driver 
keeps paper RODS under 49 CFR 
395.8(a)(1)(iii), the carrier must also 
retain toll receipts. For drivers using 
paper RODS, toll receipts do not count 
toward the eight-document cap. Also, be 
sure that the information included within 
the documentation includes the driver’s 
name or ID number, date, location 
(including name of city, town, or village) 
and time.

Driver harassment and 
coercion
Driver harassment and coercion may be 
one of the most overlooked yet important 
pieces of the ELD Mandate. If you don’t 
want the FMCSA knocking on your 
door, it makes a lot of sense to personally 
understand this section of the rule and 
make certain that your management 
team and dispatchers understand it as 
well. FMCSA explicitly prohibits a motor 
carrier from harassing a driver, and it 
defines harassment in a very particular 
way.
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The definition of commercial motor vehicle (CMV) encompasses mobile 

cranes…mobile cranes are readily capable of traveling at highway speeds, 

over extended distances, and in the mixed traffic of public highways.

The FMCSA defines harassment like 
this: “An action by a motor carrier toward 
one of its drivers that the motor carrier 
knew, or should have known, would 
result in the driver violating hours of 
service (HOS) rules in 49 CFR 395 or 49 
CFR 392.3. These rules prohibit carriers 
from requiring drivers to drive when 
their ability or alertness is impaired due 
to fatigue, illness or other causes that 
compromise safety. To be considered 
harassment, the action must involve 
information available to the motor carrier 
through an ELD or other technology used 
in combination with an ELD.” 

In contrast, coercion is much broader in 
terms of entities covered, and addresses 
the threat to withhold work from or take 
adverse employment action against a 
driver to induce the driver to violate a 
broader range of regulatory provisions, 
or to take adverse action to punish a 

driver for the driver’s refusal to operate 
a commercial motor vehicle (CMV) in 
violation of the specified regulations. 
Unlike harassment, coercion does not 
have to result in the driver being in 
violation of the regulations and does not 
have to involve the use of an ELD. 

Why is it important to understand 
harassment and coercion? Because by 
definition, irrespective of the type of 
operations you’re involved in or how 
you might define yourself internally, you 
are considered a “motor carrier” and 
your customer is considered a “receiver” 
and that places both of you under the 
direct jurisdiction of the FMCSA and 
subject to fines and penalties if found 
guilty of making a driver violate HOS 

requirements.
Save yourself a headache tomorrow 

by understanding phase two of the ELD 
Mandate today. If you’re confused or 
have questions, don’t’ hesitate to contact 
the experts at NBIS. The NBIS Risk 
Management team is available to review 
ELD and other regulatory concerns, 
contact us today 1-877-860-RMSS or 
contactus@nbis.com.  n

One of the most important distinctions to 
note is that the ELD Mandate applies to 
cranes that travel on public highways.


